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FOR PUBLI CATI ON
UNI TED STATES BANKRUPTCY COURT
EASTERN DI STRI CT OF CALI FORNI A

MODESTO DI VI SI ON

In re Case No. 96-93899-A-7

TI MOTHY A. HOBLI TZELL,

Debt or,

LI NDA EKSTROM STANLEY, United
St at es Trust ee,

Adv. No. 97-9083

Motion Control No. None
Plaintiff,

VS.

TI MOTHY A. HOBLI TZELL,

Def endant .

N N’ N N’ N N’ N N’ N N N N N N N N N N N N N N N N

Edmund CGee, Esqg., U. S. Departnent of Justice, Ofice of the
United States Trustee, Fresno, California, appearing for the
plaintiff, the United States Trustee.

Janes E. Ganzer, Esqg., Ganzer & WIlians, Stockton, California,
appearing for the debtor and defendant, Tinothy A Hoblitzell.

MEMORANDUM DECI SI ON
The United States Trustee has filed an adversary
proceedi ng objecting to the discharge of the chapter 7 debtor
under 11 U.S.C. 88 727(a)(2)(B), (a)(3), and (a)(4)(A. The
United States Trustee’s objections will be sustained and the

debtor’s discharge will be denied.
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|. Facts

On Cctober 2, 1996, the defendant and debtor, Ti nothy
A. Hoblitzell, filed a chapter 13 petition. He tinely filed
schedul es and a statement of financial affairs, both executed
under penalty of perjury, as required by Fed. R Bankr.P
1007(b)(1). Schedule B listed a 24.5% stock ownership interest
in “Harvest Gove, Inc.,” and a 3.5%partnership interest in
“Thermal Energy.” The statenent of financial affairs, question
10, indicated that the defendant transferred no property in the
year prior to his petition.

The defendant’s attenpt at rehabilitati on under chapter
13 was short-lived. On Decenber 16, 1996, he voluntarily
converted his case to one under chapter 7.

Approxi mately one nonth later, the defendant filed an
amendnent to Schedule B. The amendnent del eted any reference to
his stock interest in Harvest G ove, Inc., and to his partnership
interest in Thermal Energy. The defendant al so anended his
statenent of financial affairs, stating at question 10 that he
had sold his interests in Harvest G ove, Inc., and Thermal Energy
in January 1996 to his brother, James Hoblitzell, for $2,000.00.

These contradictory statenments under penalty of perjury
pi qued the interest of the United States Trustee. Her
investigation revealed a wealth of information that was either
omtted fromthe defendant’s schedul es and statenent of financial
affairs or was contradicted by the statenments in them

In addition to m scharacterizing his interest in
Thermal Energy and Harvest Gove, Inc., these docunents failed to
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di scl ose that the defendant held corporate officer positions in
two entities, that the defendant had transferred a partnership
interest in Kentucky House Energy Partnership, and that the

def endant had operated a proprietorship known as Live Qak

| nsur ance.

Ther mal Energy Devel opnent Partnership (TEDP), a
limted partnership, owns a biomass power plant |ocated in Tracy,
California. 1In 1996, it had assets of $45.3 mllion and gross
income of $14.9 mllion. However, its assets are exceeded by its
liabilities and in 1996 it had an operating | oss.

Ther mal Energy Devel opnment Corporation (TEDCO) is one
of the limted partners of TEDP. It owns approximately 17% of
the limted partnership. The defendant owned 1077.5 (10.775%
shares of TEDCO. The defendant clains that he transferred these
shares to his brother on February 1, 1996, for $1,000.00. The
def endant allegedly signed a bill of sale for the stock. Both
parties also purportedly signed a repurchase agreenent which
permtted the defendant to reacquire the stock for a period in
excess of fifty years by repaying the $1,000.00 plus interest.

Harvest Grove, Inc., is a California corporation.
PacWest Resources, Inc., (PacWest) owns 490 (49% of its shares.
The defendant was an officer of PacWst and the owner of 990, 000
(49.5% of its shares. The defendant clains that he transferred
t hese shares to his brother on February 1, 1996, for $1, 000. 00.
Once again, the defendant allegedly signed a bill of sale for the
stock and both parties signed a repurchase agreenent which
permtted the defendant to reacquire the stock for a period in
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excess of fifty years by repaying the $1,000.00 plus interest.

The defendant was the president and secretary of
PacWest and was a vice-president of Harvest G ove.

In 1989, the defendant entered into a settlenent
agreenent concerning his stock ownership in TEDCO. By virtue of
this settlenment agreenent, if TEDCO or its assets are sold, the
def endant coul d receive $500,000.00 for his stock.

On June 15, 1995, within two years of the petition, the
def endant transferred a 5% partnership interest in Kentucky House
Ener gy Partnership.

The defendant was the proprietor of Live QGak |Insurance
within two years of the petition. Wile the defendant testified
that this business ceased operating in 1994, the defendant’s tax
returns for 1995 and 1996 show that the business was still
generating inconme and incurring expenses in those years.

The defendant’s schedul es and statenent of financial
affairs, then, were inaccurate in the follow ng particul ars:

(1) The original Schedule B reported a 3.5% interest in
“Thermal Energy.” In fact, the defendant owned 10. 77% of TEDCO
whi ch owned 17% of TEDP. The defendant was not a partner of
TEDP

(2) Nor was the defendant accurate in his original
Schedul e B when he discl osed that he owned 24.5% of Harvest
Gove, Inc. Inreality, he owned 990,000 shares, or 49.5% of
PacWest. PacWest, in turn, owned 490 shares, or 49% of Harvest
G ove, Inc.

(3) The ownership of nore than 5% of the equity in
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TEDCO and PacWest shoul d al so have been di scl osed by the
def endant at question 16a of the statenent of financial affairs.

(4) I'n the original statenent of financial affairs, the
defendant failed to disclose the February 1, 1996, transfers to
his brother for a total consideration of $2,000.00. It should
have been di sclosed at question 10 of the statenent of financial
affairs.

(5) Wthin the two years prior to the petition,
def endant held a nunber of corporate posts. He was the president
and secretary of PacWest effective Decenber 8, 1995. He was a
vi ce-president of Harvest G ove effective July 22, 1996. Both of
t hese positions shoul d have been disclosed at question 16a of the
statenment of financial affairs.

(6) If the defendant acquired the right to repurchase
his interests in “Thermal Energy” and “Harvest Gove,” this
contract right should have been schedul ed on Schedule B, at item
18, 20, or 33.

(7) The defendant’s sale of his interest in Kentucky
House Energy Partnership on June 15, 1995, did not need to be
di scl osed at question 10 of the statenent of financial affairs
because the sal e occurred nore than one year before the filing of
t he bankruptcy petition. The defendant’s ownership of nore than
a 5% partnership interest wwthin the two years prior to his
petition, however, should have been disclosed at question 16a of
the statenment of financial affairs.

(8) The defendant did not disclose the proprietorship
known as Live Oak I nsurance or the right to receive residual
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conmm ssions, either on Schedule B or at question 16a of the
statenment of financial affairs.

Al so, the court does not believe that the stock
interests in TEDCO and PacWest were transferred by the defendant
to his brother. This is suggested by the defendant’s failure to
di sclose the transfers in the original statement of financial
affairs filed while the case was pendi ng under chapter 13. |In
the original schedul es, the defendant clainmed to be the owner of
the stock in both conpanies. It was only after the case was
converted to chapter 7, when there was a possibility that a
chapter 7 trustee would sell the equity interests, that the
def endant cl ai ned he no | onger owned those interests.

The defendant and his brother tell conflicting stories
about possession of the share certificates. At the first neeting
of creditors the defendant testified that he gave the
certificates to his brother. H's brother denies that he ever
received them The defendant and his brother admt that they
have not maintained a close relationship over the years. Even
so, they offered significantly different versions of one of their
recent but rare contacts.

Finally, the timng of the request that the stock
transfers be recorded on the books of the corporations is
suspi cious. Neither the defendant nor his brother reported the
transfers to the two corporations until after the conversion to
chapter 7 and el even nonths after the purported transfers.

1. Discussion
This is a core proceedi ng over which the court has
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subject matter jurisdiction. 28 U S.C. 88 157(b)(2)(J) &
1334(b). The United States Trustee has standing to object to the
di scharge of a chapter 7 debtor. 11 U S.C. § 307

To prevail under 11 U . S.C. 88 727(a)(2)(B), (a)(3), or
(a)(4)(A), the trustee nust establish the allegations of the

conpl aint by a preponderance of the evidence. Lansdowne v. Cox

(In re Cox), 41 F.3d 1294, 1297 (9" Gr. 1994). bjections to

di scharge are to be literally and strictly construed agai nst the
objector and liberally construed in favor of the debtor. First

Beverly Bank v. Adeeb (In re Adeeb), 787 F.2d 1339, 1342 (9th

Cr. 1986).
A
Section 727(a)(4)(A) provides:

(a) The court shall grant the debtor a discharge
unl ess —

(4j t he debt or knowi ngly and fraudulently, in
connection with the case —
(A) made a false oath or account
11 U.S.C. § 727(a)(4)(A).
Under section 727(a)(4)(A), the defendant’s di scharge
Wil be denied if it is proven that: (1) the defendant nmade a
statenent under oath; (2) the statenent was false; (3) the
def endant knew the statenent was false; (4) the defendant nade

the statenment with fraudulent intent; and (5) the statenent

related materially to the bankruptcy case. Winer v. Perry,

Settles & Lawson, Inc. (In re Winer), 208 BBR 69, 71 (B. A P.

oth Gir. 1997); In re Coonbs, 193 B.R 557, 563 (Bankr. S.D. Cal.

1996). The debtor’s know edge and fraudul ent intent may be shown
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by circunmstantial evidence and inferred fromthe debtor’s course

of conduct. Cf. In re Devers, 759 F.2d 751, 753-754 (9" Cr.

1985) .

From the evidence the court infers that the defendant
sought to maintain control over his shares in TEDCO and PacWest
and keep them out of the hands of his creditors and the trustee.
When the case was proceedi ng under chapter 13, that is, when the
def endant was permtted to remain in possession of his assets, he
reported that he owned the stock. Wen he converted his case to
chapter 7 and faced the prospect of losing his shares to the
trustee, he falsely reported that he had transferred his shares
to his brother.

There were additional significant om ssions and fal se
statenents in the schedul es and the statenent of financi al
affairs which are summari zed above. These om ssions and fal se
statenents are so intertwned with the defendant’s recent
busi ness and financial affairs that the court infers his failure
to make full and accurate disclosure in his statenents under oath
was intentional and was for the purpose of deceiving creditors
and the trustee.

It is no defense that the defendant believed the TEDCO

and PacWest stock to be worthless. See e.qg., In re Bailey, 147

B.R 157, 162-163 (Bankr. N.D. Ill. 1992). First, the stock may
not be worthless. By virtue of the state court settlenent, if
TEDCO i s sold, the defendant coul d sone day receive $500, 000. 00
for his stock. Someone mght be willing to purchase the stock
fromthe bankruptcy estate to capture this potential gain. If no
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buyer appears, the trustee m ght request pursuant to 11 U S. C. 8§
554(c) that the stock not be abandoned when the case was cl osed,
in order to preserve any subsequent sale proceeds for the benefit

of creditors. See e.qg., Inre Hart, 76 B.R 774, 777-778 (Bankr.

C.D. Cal. 1987). By failing to disclose the settlenent and by
falsely reporting the transfer of the stock, the defendant
attenpted to preclude either possibility.

But even if the court were to conclude that the stock
was worthless, it was not for the defendant to deci de which of
his assets had to be disclosed. Al assets nust be schedul ed so
that “those interested in the case, in particular the trustee,
have accurate information upon which they can rely w thout having
to dig out the true facts or conduct examnations.” Inre
Bailey, 147 B.R at 162.

A disclosure’s materiality is not determ ned by whet her
it my financially prejudice the estate or creditors. An omtted
asset may ultimately be found to have no value, but its
di sclosure is necessary “if it aids in understanding the debtor’s

financial affairs and transactions.” 1n re Coonbs, 193 B.R at

564.

The defendant’ s fal se oaths enunerated above are
mat eri al because they concern the defendant’s assets, the
di sposition of assets, and the business dealings which caused or
contributed to the defendant’s insol vency.

The defendant’s discharge will be deni ed because he
knowi ngly made fal se oaths regarding material facts with the

intent to deceive the trustee.
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B
Section 727(a)(2)(B) provides:

(a) The court shall grant the debtor a discharge
unl ess—

(2) the debtor, with intent to hinder, delay, or
defraud a creditor or an officer of the estate charged
W th custody of property under this title, has
transferred, renoved, destroyed, nmutilated, or
conceal ed, or has permtted to be transferred, renoved,
destroyed, nutilated, or conceal ed —

(Bj brbperty of the estate, after the date of the
filing of the petition . :

11 U S.C 8§ 727(a)(2)(B). According to the Ninth Grcuit:

“To deny a discharge under this section, the court nust
find that the Debtors harbored actual intent to hinder,
delay or defraud a creditor or officer of the estate .
: . W infer the intent fromthe circunstances
surroundi ng the transaction.”

In re Wodfield, 978 F.2d 516, 518 (9" Cir. 1992).

Because the court has already concluded that the
defendant falsely reported the transfer of the stock with the
pur pose of deceiving the trustee, it follows that his fal se oath,
as well as the other m srepresentations enunerated above, were
made with the intent of concealing property of the estate from
t he trustee.

If the court is wong and the stock transfer did occur,
the result will not change. |In this event, the defendant failed
to disclose in his schedules or his statenent of financial
affairs that he retained the right to repurchase the stock.
Ei t her way, an asset was concealed fromthe trustee and for this

t he defendant’s di scharge nust be deni ed.

10




© 00 N oo o A~ W N P

N N DN DN DN NN NDN R PR P R R R R R R
oo N o oo A WN BB O 0 0o N oo WWDN -+ O

C.
Section 727(a)(3) provides:

(a) The court shall grant the debtor a discharge

unl ess —
(3j the debtor has . . . failed to keep or preserve any
recorded information . . . fromwhich the debtor’s

financial condition or business transactions can be
ascertai ned .

11 U.S.C. 8§ 727(a)(3).

The debtor produced only six docunents during discovery
regarding his marital dissolution proceeding, his bank accounts,
and his investnents in various partnerships and corporations.

G ven the conplexity of the defendant’s busi ness dealings, his
| ack of records is astounding. When challenged regarding this on
cross exam nation, he stated that he was not a “detail” person.

The defendant’s failure to keep records goes beyond
nmere inattention to detail. H's failure to keep and preserve
basi c records such as bank statenents, as well as his failure to
make conpl ete and accurate disclosure in his schedules and the
statenent of financial affairs, was not only unreasonable, it
betrays a deliberate attenpt to hinder and delay the trustee in
his efforts to investigate the defendant’s financial affairs.

The defendant’ s di scharge shall al so be denied pursuant
to 11 U.S.C. § 727(a)(3).

I11. Concl usion

For the foregoing reasons, the court will enter
j udgnent denying the discharge of the debtor pursuant to 11
U S.C 8§ 727(a)(2)(B), (a)(3), and (a)(4)(A).
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Dat ed:

By the Court

M chael S. McManus
United States Bankruptcy Court
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